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Jury Truths and
Questions in
Auto-Accident
Litigation

Civil litigation over auto accidents is particularly in-
teresting because jurors come to these cases as
their own best experts. They have almost all had
personal experiences in both roles and, as such,
feel equipped to empathize and criticize without
compunction.

Key Juror Truths

Regardless of the venue where an auto accident
case is tried, jurors share in common many biases
in this type of litigation. These biases have been
borne out through post-trial interviews with actual
jurors, in privately funded mock trial research, and
through a review of the academic literature.

Jurors make sense of what they believe happened
in a case by finding a coherent story to make sense
of the evidence they find to be most important. If
you do not provide enough of a coherent or com-
pelling story, jurors will create one for you (or for
your opponent, depending on which evidence they
attach themselves to). Certain jurors will use de-
liberations as a forum for “reenacting” the story of
what happened either through drawing their own
street diagrams or through using the parties’ de-
monstratives.




Juror Truth Two:

Jurors often punish the party who had the quick-
est “reflex opportunity” to physically avoid the ac-
cident. As a group, there typically exists no auto-
matic bias in favor of either driver. The majority of
jurors have experienced firsthand the vulnerability
that drivers can feel in a collision or near-collision
experience. They are more interested in knowing
which driver had more power to prevent the colli-
sion from occurring.

Juror Truth Three:

Jurors often punish the party who had the greatest
number of options to prevent the accident. Beyond
the physical options mentioned in Truth Two, the
party with more split-second decision options to
avoid an accident is held to a high standard. If a
driver could have chosen alternative, last-minute
routes, jurors will consider those at their leisure by
applying 20/20 hindsight.

Juror Truth Four:

Jurors typically rely first on their own “local exper-
tise” before turning to the paid experts’ interpreta-
tions. The jury is comprised of drivers with varying
levels of experience in those roles. In less-compli-
cated traffic accident recreations, jurors feel quite
comfortable applying their own “expertise” (or in
some cases, their firsthand knowledge of the traf-
fic intersection) in reconstructing the accident. They
then tend to match the fact witnesses’ and accident
reconstructionist experts’ conclusions to their own.
As unfair as it may seem, jurors are also prone to
generalize the parties’ behavior to their own more
generic (typically negative) experiences.

Juror Truth Five:

Most jurors take seriously the police report and the
assignment of citations. They use this as an im-
portant starting point for understanding what oc-
curred. (The rare exception to this rule exists when
a jurisdiction’s police department suffers from an
unusually sloppy or corrupt reputation.) Police of-
ficers’ accounts of an accident often trump those
of a paid accident reconstructionist. The fact that
the officers appeared on the scene within minutes
of the accident couples with the fact that they are
unpaid for their opinion. Jurors often view them as
the unbiased, accurate sources.

Juror Truth Six:

Jurors are keenly interested in eyewitness accounts
of traffic accidents given the self-serving motives
of the drivers. Eyewitnesses are especially per-
suasive when they give detailed testimony about
what they saw. Irrespective of litigation type, eye-
witness testimony is typically quite powerful with
jurors. Many jurors are prone to finding eyewitness
testimony to be more accurate than it actually is
(even when evidence exists to undermine that ac-
curacy). That propensity to place great weight on
eyewitness accounts largely stems from two fac-
tors jurors have relayed to us in post-verdict inter-
views that bear great similarity to traffic officers’
accounts. First, jurors are hungry to hear the ac-
count of the accident from a neutral party—much
like a tie-breaker. Second, they want to be able to
merge a contemporaneous account with an after-
the-fact reconstruction.

Juror Truth Seven:

Jurors rely heavily on traffic crossing diagrams to
make sense of what occurred. Most jurors learn
visually. Unlike other types of cases where their
own imagination can provide ample (or better) de-
tail regarding the case events, most jurors need
to understand an auto accident spatially, from a
chart or animation. That said, clarity can be either
a great ally or a great enemy to one side or the
other in a given case, as can the use of satellite im-
agery versus a drawn schematic. An attorney’s or
witness’ verbal description of the accident scene
can greatly affect jurors’ understanding of the
case. Many “directionally challenged” jurors can



carry a misinterpretation of the accident in their
minds throughout the case and are only aware of
their error when they get to deliberations (if then)
and get clarification from their fellow jurors. Coun-
sel should take great care in understanding how
clarity or the lack thereof affects her case before
proceeding to trial.

Jurors can be influenced by simple word choices
within oral argument or witness testimony. In a
now-classic research study, Elizabeth Loftus found
that changing the verb in a sentence literally had
dramatic impact on jurors’ assessments of a traffic
accident. Dr. Loftus tested respondents’ reactions
to two statements which differed only by the verb
used to describe an accident. Half of the respon-
dents heard the statement, “The car ran into the
guardrail.” The other half heard, “The car smashed
into the guardrail.” All were then asked, “How fast
was the car going?” By virtue of a simple verbiage
change, respondents who heard the latter state-
ment estimated the car was going up to twice as
fast as those who heard the former statement.

Jurors’ Key Questions in
Auto Accident Cases

Once jurors start hearing about the case, they
tend to have repetitive questions that are critical
for counsel to answer. Of course, in many instanc-
es, the answers to those questions are inadmis-
sible. Despite that fact, if these questions never
get satisfactorily answered during trial, jurors have
been known to send the question to the judge for
clarification during deliberations and/or to fill in
the gaps on their own—even if the issue was ruled
inadmissible.

1. Were both drivers following the applicable driv-
ing laws at the time of the accident?

2. What types of distractions outside the parties’
respective controls (e.g., weather, sun position)
were factors for any of the parties to the collision?

3. What types of distractions within the parties’
respective controls (e.g., cell phone usage, drugs,

mental distractions) were factors for any of the
parties to the collision?

4. Was either driver in a hurry to get somewhere at
the time of the accident?

5. What do the drivers’ prior driving records convey
about their transgressions?

6. How often were the drivers: (1) at this intersec-
tion, (2) at this time of day?

7. What is the custom and practice of other drivers
at this intersection?

8. Where on each car did the impact occur?

9. Will the drivers’ insurance cover any of the damages?
10. What were the plaintiff’'s preexisting medical
conditions, and how diligent was he in his own

medical care prior to the accident?

11. What is the plaintiff's physical condition like now?



Jury Truths and
Questions in Slip
and Fall Litigation

Two pivotal factors make jury persuasion in slip
and fall litigation an especially unique proposition.
First, jurors’ daily experiences commandeering
stairs and walkways position them to see them-
selves as their own best expert witnesses in these
cases (which does not, by the way, automatically
make them pro-plaintiff). Second, jurors often hold
strong preconceptions of slip and fall cases that
affect both plaintiffs and defendants in this spe-
cific area of accident litigation.

Key Juror Truths

Regardless of the venue where a slip and fall case
is tried, jurors share in common many biases in
this type of litigation. These biases have been re-
vealed through post-trial interviews with actual ju-
rors from slip and fall litigation, in privately funded
mock trial research, and through a review of the
academic literature.

Jurors typically rely first on their own “local exper-
tise” before turning to the paid experts’ interpreta-
tions. The jury is comprised of self-appointed slip
and fall accident reconstructionists with varying
levels of experience in that role. It would be the
rare juror who has not personally experienced a
slip and fall (or a near slip and fall). They then tend
to match the fact witnesses’ and experts’ conclu-
sions to their own. If an accident reconstruction
expert retained in the case espouses a theory
counterintuitive to their own personal experience,
they are likely to completely disregard that expert
witness’ testimony.

Jurors make sense of what they believe happened
in a case by finding a coherent story to make sense
of the evidence they find to be most important. If
you do not provide enough of a coherent or compel-
ling story, jurors will create one for you (or for your
opponent, depending on which evidence they at-
tach themselves to). Certain jurors will use delibera-
tions as a forum for “reenacting” the story of what
happened either through telling personal stories to
each other or by recounting what they know of oth-
ers in situations similar to that of the plaintiff.



Juror Truth Three:

Jurors want to know what choices the plaintiff
made in availing himself of “fall-prevention” devic-
es. Did the plaintiff use or ignore an existing hand-
rail on a staircase? Was there a clear path of rock
salt or other “de-icer” on an icy path where the
pedestrian could have walked? Was the plaintiff
wearing shoes that were sensible for the ground
surface and weather conditions?

Juror Truth Four:

Jurors are often unimpressed by a defense argu-
ment that only a small percentage of pedestrians
have fallen on its property. Jurors often confess
during jury selection that they have fallen in a pub-
lic place and done everything possible to avoid
drawing attention to themselves out of embarrass-
ment. These jurors believe that others probably
have acted the same way, and this belief compels
many of them to conclude that many more falls
happen than property management may realize.

Juror Truth Five:

Jurors are keenly interested in third-party accounts
of the slip and fall, given the self-serving motives
of the parties. Eyewitnesses in slip and fall cases
are especially persuasive when they give detailed
testimony about what they saw. Irrespective of liti-
gation type, eyewitness testimony is typically quite
powerful with jurors. Many jurors are prone to find-
ing eyewitness testimony to be more accurate than
it actually is (even when evidence exists to under-
mine that accuracy). That propensity to place great
weight on eyewitness accounts largely stems from
two factors jurors have relayed to us in post-verdict
interviews. First, jurors are hungry to hear the ac-
count of the fall from a neutral party—much like a
tie-breaker. Second, they want to be able to merge
a contemporaneous account with an after-the-fact
reconstruction.

Juror Truth Six:

Jurors rely heavily on their own imagination to
make sense of what occurred in a slip and fall
case. Most jurors learn visually. In certain injury
cases, jurors need to understand the accident

spatially, from a diagram or animation. In slip and
fall cases, however, the “slip and fall” typically in-
volves one person, thereby limiting the need to
show a collision of any kind. That said, imagination
can be a great ally or a great enemy to one side or
the other in a given case. An attorney’s or witnhess’
verbal description of the fall can greatly affect ju-
rors’ understanding of the case. Counsel should
take great care in understanding how clarity or the
lack thereof affects her case before proceeding to
trial. In other words, do details left to jurors’ imagi-
nations spell greater or less peril to the plaintiff in
counsel’s view?

Jurors’ Key Questions in
Slip and Fall Cases

Once jurors start hearing about the case, they
tend to have common questions that are critical
for counsel to answer. Of course, in many instanc-
es, the answers to those questions are inadmis-
sible. Despite that fact, if these questions never
get satisfactorily answered during trial, jurors have
been known to send the question to the judge for
clarification during deliberations and/or to fill in
the gaps on their own—even if the issue was ruled
inadmissible.

1. If the fall occurred outdoors, what were the
external conditions like (i.e., weather, natural
lighting, artificial lighting)?

2. Did the plaintiff avail herself of all balancing
aids (e.g., hand-railings on stairways)?

3. How often had the plaintiff traversed this spe-
cific area before the time of the accident?



10.

11.

12.

13.

14.

What was the plaintiff's state of mind at the
time of the fall? Was she rushed? Distracted?
Upset?

What aspects of the plaintiff’'s physical condi-
tion at the time of the accident were within her
control (e.g., had she been drinking; was she
tired)?

What aspects of the plaintiff’'s physical condi-
tion at the time of the accident were not con-
trollable (i.e., physical handicap, age, feeble,
bad knees)?

Did the defendant property owner follow ap-
plicable laws in maintaining a safe walkway/
stairway?

Did the defendant property owner create a
safe environment with falls in mind?

Were any kinds of warning signs posted in the
area of risk?

If other preventative steps could have been
taken to make the area safer, what would
have been the monetary cost to the property
owner?

How were nearby walkways/stairways main-
tained in comparison to this specific area?

What complaints, if any, were made to the prop-
erty owner about the safety of this walkway/
stairway prior to this accident? Was there a pat-
tern?

From what kind of material is the surface on
which the plaintiff slipped made? Does the
property owner’s choice of surface
communicate greater concern for function or
for appearance?

What types of corrective action (structural or
signage) were taken on the property following
the plaintiff’s fall?

15.

16.

17.

18.

Will insurance cover any of the damages?

Did the plaintiff have a preexisting medical
condition, and how diligent was she in her own
medical care prior to the fall?

What is the plaintiff’s physical condition now?

What degree of hope exists for the plaintiff's
physical recovery?



Jury Truths
and Questions
in Medical
Malpractice
Litigation

The unique complexity of medical malprac-
tice litigation rests with the reality that jurors
often begin a trial torn over sympathy toward
both sides. Unlike impersonal defendant-corpo-
rations, defendant-doctors can be sympathetic
characters because of the personal respect jurors
commonly afford the profession. At the same time,
jurors can relate to the plaintiff as patient.

Key Juror Truths

Jurors share in common many truths in this type
of litigation, irrespective of venue. These truths
have been borne out through post-trial interviews
with actual jurors from medical malpractice litiga-
tion, in privately funded mock trial research, and
through a review of the academic literature. (Medi-
cal malpractice litigation is one of the most heavily
researched areas of civil practice.)

Juror Truth One:

Despite popular press allegations to the contrary,
social science research concerning medical mal-
practice litigation finds that anti-plaintiff biases
can actually surpass anti-defendant biases. Says
jury researcher Neil Vidmar: “[M]alpractice plain-
tiffs may often bear an extra burden of proof. Ju-
ries will sometimes decide in favor of plaintiffs; but
if the evidence is very close, defendants may get
the benefit of doubt.”

Juror Truth Two:

Jurors’ (1) views about doctors’ authoritativeness,
and (2) practices in their own personal medical
care can greatly affect how they see the physician
in medical malpractice litigation. Private research
has found that jurors who place great weight in the
authority of their primary care physician and who
see little need to get a second opinion on medical
diagnoses are “paternalistic” jurors. They tend to
be defense-oriented. “Consumeristic” jurors tend
to switch primary care physicians more frequently
and comfortably seek second and even third opin-
ions. These jurors tend to be pro-plaintiff.

Juror Truth Three:

Jurors frequently cast a cynical eye toward medi-
cal experts testifying on either side of the case if
they have an entrenched pattern of testifying. Ju-
rors can be especially cynical toward a paid expert
if that expert has testified primarily for one side
in medical malpractice litigation. If the proof in



your case relies heavily on an expert, your attorney
should probe jurors’ attitudes towards expert wit-
nesses carefully during voir dire.

Juror Truth Four:

Jurors place great weight on the better teachers in
medical malpractice litigation. Much of the medi-
cal terminology in malpractice litigation is foreign
to the average juror. The attorneys and witnesses
who do the better job simplifying terminology and
teaching concepts start in a stronger, more cred-
ible position. Jurors are rarely impressed by the
litigator or witness who uses complex medical ter-
minology to the exclusion of simplified terms.

Juror Truth Five:

When a contradiction between the two exists, ju-
rors tend to find more credible on-the-scene chart
notes as compared to deposition or trial testimony
from the medical professional. Most jurors believe
the writing of events recorded closer in time to the
incident in question is more reliable than after-
the-fact testimony, especially since that testimony
post-dates the filing of the lawsuit.

Juror Truth Six:

Jurors often evaluate doctor-defendants’ treatment
according to the way they would want to be treated
as a patient themselves. A doctor’s “bedside manner”
in court serves as an important benchmark for jurors
as they attempt to retroactively evaluate the care with
which the patient’s treatment was handled.

Juror Truth Seven:

Medical malpractice juries often award less in dam-
ages than do arbitrators or judges. Contrary to the
assumption that jurors award damages in an “out
of control” fashion, social science research has
found that juries award less in damages than do
other fact-finders a significant amount of the time,
and certainly award no more in damages than other
fact-finders much of the rest of the time. In fact, an-
ecdotal accounts confirm that some health mainte-
nance organizations have dropped their mandatory
arbitration clauses because their own independent
research has confirmed the same finding that arbi-
trators’ damages awards are often higher.

Juror Truth Eight:

Jurors make sense of what they believe happened
in a case by finding a coherent story to make sense
of the evidence they find to be most important. If
you do not provide enough of a coherent or com-
pelling story, jurors will create one for you (or for
your opponent, depending on which evidence they
attach themselves to). Certain jurors will use de-
liberations as a forum for “reenacting” the story of
what happened, often by comparing it to their own
similar medical experiences.

Juror Truth Nine:

Jurors typically rely first on their own “local exper-
tise” before turning to the paid experts’ interpreta-
tions. The jury is comprised of patients with vary-




ing levels of experience in those roles. In addition, ]uror Truth Thirteen:

many jurors “armchair-diagnose” their friends and Jurors are keenly interested in third-party ac-

family on a variety of ailments. They then tend to counts of the alleged malpractice event, given

match the fact witnesses’ and experts’ conclu- the self-serving motives of the patient and doc-

sions to their own. tor. Others on the medical staff can be viewed as
credible memories of what occurred in a medical

]uror Truth Ten: procedure gone wrong. Even if the staffer has only
Juries today hold the plaintiff more accountable partial knowledge of the events, jurors often see
for using her power and choices in taking care of inconsistencies between the staffer's testimony
herself. While jurors in years past may not have and the doctor-defendant’s position as proof that
second and third opinions from specialists, now of litigation type, eyewitness testimony is typically
such an expectation is common. quite powerful with jurors. Many jurors are prone

to finding eyewitness testimony to be more accu-
rate than it actually is (even when evidence exists

]uror Truth Eleven: to undermine that accuracy).7 That propensity to
Certain jurors apply 20/20 hindsight to both par- place great weight on eyewitness accounts largely
ties. Knowing what we know now about the pa- stems from two factors jurors have relayed to us in
tient’'s outcome, what should the parties have post-verdict interviews. First, jurors are hungry to
done differently? Typically, doctor-defendants suf- hear an account of the event from a neutral party—
fer from jurors’ application of this type of bias be- much like a tie-breaker. Second, they want to be

cause jurors become educated with enough
science to find the missed diagnosis or
treatment to be obvious in hindsight.
Conversely, medical malpractice plain-
tiffs can suffer that same scrutiny for not
having taken a different, more proactive
course of action.

able to merge a contemporaneous account
with an after-the-fact reconstruction.

Juror Truth Fourteen:

Jurors rely heavily on graphics to make

sense of what occurred. Most jurors learn
visually. Unlike other types of cases where
their own imagination can provide ample (or

Juror Truth Twelve: better) detail regarding the case events, most ju-
Some jurors use counter-factual reasoning to deter- rors need to understand a medical event from a
mine whether the medical practitioner’s treatment chart or animation. That said, clarity can be a great
makes sense in retrospect. Counter-factual rea- ally or a great enemy to one side or the other in
soning involves contemplating a different outcome a given case. An attorney’s or witness’ verbal de-
based on a different chain of events. In other words, scription of the medical problem can greatly affect
how might the patient have fared if he had sought jurors’ understanding of the case. It is often bet-
medical advice sooner? Would the patient still be ter to control the salience of the point by combin-
alive if her physician had ordered an obscure test ing the visual with the verbal. Counsel should take
that revealed the rare disorder with which she was great care in understanding how clarity or the lack
ultimately diagnosed? While jurors often initiate this thereof affects her case before proceeding to trial.

type of thinking on their own, raising it as a rhetori-
cal question for them during opening or closing can

be highly effective in planting the seeds of thought ]U.IOIS, :Ke'y QueStionS

hat tt inate. . . .

fhatyou wantto germinate in Medical Ma.].pra.Ctlce
Cases

Once jurors start learning about the specific case,
they tend to have repetitive questions that are

11



critical for counsel to answer if at all possible. Of
course, in many instances, the answers to those
questions are inadmissible. Despite that fact, if
these questions never get satisfactorily answered
during trial, jurors have been known to send the
question to the judge for clarification during delib-
erations and/or to fill in the gaps on their own—
even if the issue was ruled inadmissible.

1.

How aggressive was the patient in seeking a
resolution to her medical problem?

To supplement the initial opinion about her
medical condition, how many additional opin-
ions did she seek?

What, if anything, did the plaintiff do to aggra-
vate her medical condition?

What were the plaintiff’s preexisting medical
conditions, and how diligent was she in her
own medical care prior to the problem?

What steps has the plaintiff taken to mitigate
her ailments?

How reliant are others on the plaintiff to help
care for them?

10.

11.

12.

13.

14.

15.

What limitations does the plaintiff have that
she did not have before?

What is the plaintiff’s physical condition like
now, compared to what it might have been
if not for the alleged malpractice?

Will insurance cover any of the damages?

How detailed were the chart notes taken by
medical staff about this patient?

Did any third parties who were disinterested
in the outcome of this case withess anything
that would help jurors more objectively as-
sess fault in the case?

What is the doctor's “bedside manner”
like?

Is the doctor board certified?

Has the doctor been accused of similar in-
fractions in the past?

Would | want to send my loved one to this
doctor-defendant?




Jury Truths and
Questions in
Products Liability
Litigation

Products liability litigation runs the gamut of small
claims brought by individuals to mass tort litiga-
tion brought by large classes across numerous
jurisdictions. No matter how big or small the litiga-
tion, however, products liability jurors assess many
case issues in very similar ways. As consumers,
they are keenly interested in the in-triplicate story
behind: (1) the product; (2) its manufacturer; and
(3) its user.

Key Juror Truths

Regardless of the venue in which a products liabil-
ity case is seated, jurors share in common many
biases in this type of litigation. These biases have
been borne out through post-trial interviews with
actual jurors from products liability litigation, in pri-
vately funded mock trial research, and through a
review of the academic literature.

Juror Truth One:

The more product choices available to the plaintiff-
consumer (in the relevant category), the more likely
jurors are to hold the plaintiff accountable for hav-
ing chosen this particular brand and style of prod-
uct. Put conversely, if the plaintiff-consumer had few
to no choices other than the brand she purchased,
jurors are more sympathetic to her plight.

Juror Truth Two:

Jurors make sense of what they believe happened in
a case by finding a coherent story to make sense of
the evidence they find to be most important. If you do
not provide enough of a coherent or compelling story,
jurors will create one for you (or for your opponent, de-
pending on which evidence they attach themselves
to). Certain jurors will use deliberations as a forum
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for “reenacting” the story of what happened, typically
based on their own or their loved ones’ experience
with an analogous product.

Juror Truth Three:

Jurors’ long-standing interest in governmental reg-
ulatory bodies’ opinions of consumer products is
waning. For years, private jury research revealed
that jurors were keenly interested in knowing how
regulatory bodies, like the Consumer Product
Safety Commission (CPSC) or the Food and Drug
Administration (FDA), have evaluated the product
at issue. Evidence of the agency’s evaluation fre-
quently served as a tie-breaker between warring
experts in the case. More recently, however, na-
tional jury surveys have found that jurors’ opinions
of many regulatory agencies are souring, often as
a result of their belief that that government is in
the back-pocket of private industry.



Juror Truth Four:

When evaluating a manufacturer’s conduct, jurors
want to know about the company’s testing, testing,
and more testing. Jurors hold the manufacturer to
very high standards for having tested its product:
(1) for its specific application levels; (2) on specific
populations; and (3) over the long term. For exam-
ple, if a product is sold for use on plants, jurors
want proof that the company exhaustively tested
the effects of its product on all subspecies of the
plant over a protracted period of time with a sta-
tistically valid sample of subspecies. It typically is
not adequate to claim that such testing was con-
ducted on similar plants.

Juror Truth Five:

Most jurors spend a great deal of effort analyzing
label instructions and warnings. While it is true
that virtually all jurors review written instructions
and warnings that accompany the product at issue,
different jurors process differently what they read.
More analytical jurors look at the literal meaning
of the terminology, while less analytical jurors read
for the general meaning of the language.

Juror Truth Six:

Jurors apply “common sense” filters to intended
and unintended uses of the product. The more
commonplace the product, the more jurors rely
on their own experiences or expected experiences
with a product as a litmus test for how it was used
or misused.

Juror Truth Seven:

Jurors scrutinize the consumer’s use of a product,
especially if evidence of off-label use exists. With the
very public and protracted serial litigation regard-
ing many products in the news on an almost-daily
basis, jurors position the user under a magnifying
glass to determine if she deviated from the label
instructions provided by the manufacturer. Even if
plaintiff’s counsel can prove off-label use contrib-
uted in no material way to the plaintiff’'s harm, many
jurors are likely to penalize the plaintiff by assigning
her some percentage of contributory fault and/or by
mitigating her damages award.

Juror Truth Eight: Jurors are keenly interested in
knowing whether the manufacturer was aware of
routine “off-label” usage of its product. As the pre-
ceding bias notes, plaintiffs who use the product
“off-label” are in for some litigation heartache. How-
ever, if jurors learn (through testimony or through
their own “street sense”) that the manufacturer was
or should have been aware of common “off-label”
usages of its product, some jurors will shift blame
back to the manufacturer for not having adjusted its
product and/or its warnings as a result.

Juror Truth Nine:

Jurors often use a double standard to “peer review”
testimony by the parties. Jurors almost uniformly
clamor to understand what comparator nonpar-
ties’ experiences have been with the same product-
in-suit. However, where they often find third-party
consumers’ use of the product instructive, their re-




ceptivity to a third-party manufacturer’s testimony
is typically mixed. Many jurors express cynicism to-
ward a competitor’s supportive testimony for the
defendant manufacturer, citing a belief that even
competitors can be in bed together when the in-
dustry’s reputation is at stake.

Jurors’ tolerance for risk with products varies greatly
by the individual jurors’ profiles. Psychologically, cer-
tain jurors want a “risk-free” guarantee from manu-
facturers. Others are willing to tolerate some risk or a
low incidence of problems with product usage.

Jurors want to know how both parties used their
power to mitigate harm. Regardless of the case
type, jurors frequently discuss during deliberations
the plaintiff’s ability to prevent his own harm

and his ability to research alternatives to

the product he used. In turn, they also
scrutinize the power of the manufacturer

to conduct further research and to keep
consumers safer than they have.

Certain jurors apply 20/20 hindsight to judge
the parties’ behavior. It is human nature to want
to believe that neither you nor your loved ones
could be harmed by a product you or they used.
As a result, knowing the adverse outcome of the
plaintiff, many jurors often want to second-guess
the plaintiff’s actions as being something they
themselves would never do. Some of these jurors
attribute more blame to the plaintiff than may be
warranted.

Jurors typically rely first on their own “local exper-
tise” before turning to the paid experts’ interpre-
tations. The jury is comprised of consumers with
varying levels of self-proclaimed expertise in those
roles. Jurors rely first on their own expertise; they
then tend to match the fact witnesses’ and ex-
perts’ conclusions to their own. As unfair as it may
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seem, jurors are also prone to generalize the par-
ties’ behavior to their own more generic (typically
negative) experiences with a product manufactur-
er. Jurors’ acclamations of products are few and
far between. More frequently, they find fault with
long lists of products in the market.

Jurors are deeply interested in third-party accounts
of misconduct, given the self-serving motives of the
parties. Eyewitnesses in products liability cases
are especially persuasive when they give detailed
testimony about what they saw. Moreover, irre-
spective of litigation type, eyewitness testimony is
typically quite powerful with jurors. Many jurors are
prone to finding eyewitness testimony to be more
accurate than it actually is (even when evidence
exists to undermine that accuracy). That propen-
sity to place great weight on eyewitness accounts
largely stems from two factors jurors have re-
layed in post-verdict interviews. First, jurors
are hungry to hear the account of the mis-
conduct from a neutral party—much like a
tie-breaker. Second, they want to be able
to merge a contemporaneous account with

an after-the-fact reconstruction.

Jurors’ Key Questions in
Products Liability Cases

Once jurors start hearing about the case, they tend
to have repetitive questions that are critical for
counsel to answer. Of course, in many instances,
the answers to those questions are inadmissible.
Despite that fact, if these questions never get sat-
isfactorily answered during trial, jurors have been
known to send the question to the judge for clari-
fication during deliberations and/or to fill in the
gaps by surmising on their own—even if the issue
was ruled inadmissible.

1. How do most consumers use (or misuse) this
product?

2. How are most consumers directed to this
brand of product? Is it via a third-party profes-
sional’s recommendation, via advertising, or
via some other mechanism?



10.

11.

How do other competitors manufacture this
product?

How do other competitors instruct and/or
warn about usage of this product?

Are testing criteria required by any regulatory
agencies for a product manufacturer for this
specific product? If so, how does this manu-
facturer measure up?

Is there good evidence that this manufacturer
exceeded minimum testing criteria?

How frequently, if ever, did the manufacturer
find the adverse symptoms encountered by
the consumer-plaintiff occurred with product
use?

Can other causes explain the symptoms the
plaintiff experienced?

What, if anything, could the plaintiff have done
to lessen her symptoms?

What do internal communications within the
company say about the testing and use of this
product?

How many consumer complaints (filed with
the manufacturer, a regulatory body, a watch-
dog organization, or a favorite website) have
preceded the one at issue in this case? How
has the manufacturer responded to those pri-
or complaints?
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12.

13.

14.

15.

16.

17.

18.

19.

20.

Have any consumer advocacy groups become
involved with the product in dispute? If so,
what is their take on the product?

What kind of instructive/warning information
is available to consumers from the manufac-
turer?

What kind of instructive/warning information
is available to consumers from third parties?

What kind of research did the consumer-
plaintiff(s) do on the product prior to and dur-
ing use of this product?

Did the consumer-plaintiff(s) thoroughly read
the instructions and warning labels prior to us-
ing the product?

What other choices were available to the con-
sumer? If so, why did she choose this particular
brand?

Will insurance cover any of the plaintiff's damages?

If a personal injury occurred, what were the
plaintiff’s preexisting medical conditions and
how diligent was she in her own medical care
prior to the alleged misconduct by the manu-
facturer?

If a personal injury occurred, what is the plain-
tiff’s physical condition like now?
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